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| write separately in concurring with the judgment of the Court, because | believe that the
limitation of the defense expert’ sopinion in this case wasadiscretionary call on the part of thetrial
court and | can find no abuse of discretion in the decision made by the trial judge.

It should be noted that neither Tenn. R. Evid. 702 or 703 provide for the admission in
evidence of testimony concerning the bases of an expert’s opinions. Rule 702 alowsthe expert to
testify intheform of an opinion, something lay witnesses may not ordinarily do. Rule 703 specifies
what type of fads and dataare legally acceptable as the bases for expert opinion, but the rule itself
does not authori ze the admission as substantive evidence of otherwiseinadmissibletestimony. See,
State v. Casey, 868 s.W.2d 737 (Tenn. Crim. App. 1993).

The factsand data underlying an expert’ s opinion, even though inadmissibl e as substantive
evidence, may berelaed by the expet to the jury if necessary for the jury to understand and assess
the opinion testimony and if thetrial court finds pursuant to Tenn. R. Evid. 403 thet this otherwise
inadmissibletestimony is not unduly prejudicial, doesnot confuse theissues, and is not likely to be
misused by thejury. Cohen, Sheppeard, Paine, Tennessee L aw of Evidence, § 703.5 (3 Ed. 1995).
If the trial judge determines the underlying facts and data pass muster under Rule 403, then the
expert may testify about them, but with a cautionary jury instruction that the fads and data are not
to be considered substantive evidence. 1d. § 703.4.

Inthiscasethetrial judge conducted a hearing in accordance with Rule 403 and determined
that allowing the jury to hear about Ms. Braden's statements that she had previously attempted
suicide raised a distinct risk that the jury would consider these hearsay statements as true thereby
misusing the statements. Thetrial judge therefore determined that Dr. Fowler could not testify that
he based his opinion in part on the fad that Ms. Braden had made these staements.

Determinations made by atrial court under Rule 403 are matters | eft to the sound discretion



of thetrial judge and will not be overturned on appeal absent an abuse of discretion. Statev. Banks,
564 S.W.2d 947, 952. (Tenn. 1978) (although decided prior to adoption of Tennessee Rules of
Evidence, Court finds virtually identical Fed. R. Evid. 403 subject to abuse of discretion review).
See also, Cohen, Sheppeard, Paine, Tennessee L aw of Evidence § 403.7 (3™ Ed. 1995). Similarly,
determinations concerning the admissibility of expert testimony, including the basis of the expert
opinion, are within the discretion of the trial judge subject to being overturned only for arbitrary
exerciseof that discretion. Statev. Ballard, 855 S.W.2d 557, 562 (Tenn. 1993). Thus, it isbeyond
cavil that this Court must find the trial judgein the instant caseabused hisdiscretion before we may
hold him in error for limiting Dr. Fowler’s testimony.

When atrial judge isfaced with the decision asto whether to allow an expert to testify asto
thefactsand datanot independently admissible, which underly hisor her opinionthetrial judge may
either exclude such testimony or admit it with alimiting instruction.! Tenn. R. Evid. 703, Advisory
Commission Comments: Benson v. Tennessee Valley Elec. Coop. 868 S.W.2d 630, 641 (Tenn. Ct.
App. 1993). Generally the abuse of discretion standard does not authorize an appellate court to
substituteitsjudgment for that of thetrial court. Myint v. Allstate Ins. Co., 970 SW.2d 920 (Tenn.
1998). While this court, were it the trial court, might have chosen to admit this testimony with a
limiting instruction, that is not the test of whether the trial judge abused his discretion in excluding
the testimony altogether. There is a distinct risk that some or all of the jury, despite a limiting
instruction, might believethetruth of Ms. Braden’ s statementsconcerning previoussui cide attempts
and therefore conclude, based at least in part on thishearsay, tha she committed suicide. Atthevery
least this scenario isnot so far beyond the realm of possibility thatit isan abuse of discretion for the
trial judge to find it is an unacceptable risk, particularly when the benefit of thisrisk is measured
againstthefact that Dr. Fowler was allowed to testify extensively aout the other factorsunderlying
his opinion that Ms. Braden was suicidal at the time of her death. This testimony included
informationthat M s. Braden was unhappy with her homelife, wasgenerally unhappy, wanted tolive
somewhere el se, that she had engaged in “self-injurious’ behavior and that she sometime talked of
wanting to commit suicide.

In summary, | would hold that thetrial court did not ause itsdiscretion in disallowing the
testimony of Dr. Fowler with respect to the victim’s statements concerning suicide attempts, and
therefore that thereisno error with respect to thisissue. For thisreason | concur in the judgment of
the trial court.

!Although neither the advisory comments nor Benson set forth a preference between these
alternatives, it isprobablethat an abuse of discretion would befound wereatrial judgeto so severely
limit an expert from testifying as to the bases of his or her opinion that the opinion itself appears
baseless. That is not the case here however. As notedin the text, Dr. Fowler testified extensively
as to other factors upon which his opinion was based.
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